SUPREME COURT OF PENNSYLVANIA
DOMESTIC RELATIONS PROCEDURAL RULES COMMITTEE

RECOMMENDATION 137

Rule 1910.16-6. Support Guidelines. Adjustments to the Basic Support
Obligation. Allocation of Additional Expenses.

Additional expenses permitted pursuant to this Rule 1910.16-6 may be allocated
between the parties even if the parties’ incomes do not justify an order of basic support.

* % %

(b) Health Insurance Premiums.

(1) A party’s payment of a premium to provide health insurance
coverage on behalf of the other party and/or the children shall be allocated between the
parties in proportion to their net incomes, including the portion of the premium
attributable to the party who is paying it, as long as a statutory duty of support is owed
to the party who is paying the premium. If there is no statutory duty of support owed to
the party who is paying the premium, the portion attributable to that person must be
deducted from the premium as set forth in subdivision (2) below. [Premiums paid by a
party to whom no duty of support is owed to cover himself or herself only and
that are not necessary to cover the other party or a child as part of a support
order shall not be apportioned between the parties.] If, during the pendency of a
divorce action, a party’s policy covers that party, a child and a spouse and the
spouse has separate coverage not needed to cover the child or the other party,
the cost of the spouse’s insurance premium shall not be apportioned between the
parties. If, during the pendency of a divorce action, a party provides coverage for
that party and a child, but not the spouse, and the spouse has separate coverage,
the spouse’s insurance premium shall be apportioned between the parties. If
health insurance coverage for a child who is the subject of the support proceeding is
being provided and paid for by a third party resident of either party’s household, the cost
shall be allocated between the parties in proportion to their net incomes. If the obligor is
paying the premium, then the obligee’s share is deducted from the obligor’s basic
support obligation. If the obligee is paying the premium, then the obligor’s share is
added to his or her basic support obligation. Employer-paid premiums are not subject
to allocation.

(2) When the health insurance covers a party to whom no statutory
duty of support is owed, even if that person is paying the premium as set forth in
subdivision (1) above, or other persons who are not parties to the support action or
children who are not the subjects of the support action, the portion of the premium



attributable to them must be excluded from allocation. In the event that evidence as to
this portion is not submitted by either party, it shall be calculated as follows. First,
determine the cost per person by dividing the total cost of the premium by the number of
persons covered under the policy. Second, multiply the cost per person by the number
of persons who are not owed a statutory duty of support, or are not parties to, or the
subject of the support action. The resulting amount is excluded from allocation.

(2.1) The actual incremental amount of the premium which provides
coverage for the subjects of the support order, if submitted by either party, shall be used
in determining the amount of the premium to be allocated between the parties. If not
submitted by either party, then the amount of the premium shall be divided by the
number of persons covered to calculate the portion of the premium that provides
coverage to each person.

Example 1. If the parties are separated, but not divorced, and Husband pays
$200 per month toward the cost of a health insurance policy provided through his
employer which covers himself, Wife, the parties’ child, and two additional children from
a previous marriage, the portion of the premium attributable to the additional two
children, if not otherwise verifiable or known with reasonable ease and certainty, is
calculated by dividing $200 by five persons and then multiplying the resulting amount of
$40 per person by the two additional children, for a total of $80 to be excluded from
allocation. Deduct this amount from the total cost of the premium to arrive at the portion
of the premium to be allocated between the parties—$120. Since Husband is paying
the premium, and spouses have a statutory duty to support one another pursuant to 23
Pa.C.S. § 4321, Wife’s percentage share of the $120 is deducted from Husband’s
support obligation. If Wife had been providing the coverage, then Husband’s
percentage share would be added to his basic support obligation.

Example 2. If the parties are divorced and Father pays $200 per month toward
the cost of a health insurance policy provided through his employer which covers
himself, the parties’ child and two additional children from a previous marriage, the
portion of the premium attributable to Father and the two additional children will not be
allocated between the parties. Thus, using the same calculations in Example 1, the
amount of the premium attributable to Father and the two other children is $150 ($200
premium divided among four covered persons equals $50 per person multiplied by
three) and that amount is deducted from the total cost of the premium, leaving $50
($200 - $150 = $50) to be allocated between the parties.

Example 3. The parties are divorced and Mother is the obligee of a child support
order. Father, the obligor, pays $200 per month toward the cost of a health insurance
policy provided by his employer that covers himself and the parties’ child. Mother pays
$400 per month for her employer-sponsored health insurance that covers only herself.
The amount of the premium Father pays to cover the parties’ child, $100 ($200 premium
divided between two covered persons, Father and the child), will be allocated between
the parties in proportion to their respective incomes. The portion of the premium that
covers Father will not be allocated because the parties are no longer married and he is



not owed a duty of support by Mother. The premium Mother pays to provide her own
coverage will not be allocated because the parties are no longer married and she is not
owed a duty of support by Father.

(3) Pursuant to 23 Pa.C.S. § 4326(a), in every support proceeding, the
court must ascertain each parent’s ability to provide medical support for the parties’
children and the support “order shall include a requirement for medical support to be
provided by either or both parents, provided that such medical support is accessible to
the children.”

0] The non-custodial parent bears the initial responsibility of
providing health care coverage for the children if it is available at a reasonable cost.
“Reasonable cost” to an obligor shall be defined as an amount that does not exceed
5% of the obligor’s net monthly income and, when added to the amount of basic child
support plus additional expenses the obligor is ordered pay, does not exceed 50% of
the obligor's net monthly income. If the obligee is providing the coverage, the
reasonable amount of the obligor’s share shall be defined as an amount that does
not exceed 5% of the obligor’s net monthly income and, when added to the
amount of basic child support plus additional expenses the obligor is ordered to
pay, does not exceed 50% of the obligor’s net monthly income.

(i) Unless health care coverage for the parties’ children is
provided by the obligee or a third party, the court shall issue the National Medical
Support Notice required by 23 Pa.C.S. § 4326(d.1) to the obligor's employer in
response to notification that the obligor is employed. The notice shall direct the
employer to enroll the children of the obligor who are the subject of the support
proceeding if the coverage is available at a reasonable cost to the obligor. However,
the notice shall direct that enrollment shall not occur earlier than 25 days from the date
of the National Medical Support Notice to allow the obligor time to object. Concurrent
with the issuance of the National Medical Support Notice, the court shall provide notice
to the obligor setting forth the process to object to the enrollment based upon
unreasonable cost, mistake of fact or availability of alternative health care coverage for
the children. If there is more than one employer-provided health care coverage option,
the obligor shall select the plan, subject to the obligee’s right to seek a court order
designating a different option.

(i)  Absent the availability of health care coverage to the obligor
for the parties’ children at a reasonable cost, the court shall order the obligee to provide
health care coverage for the children if it is available at a reasonable cost. “Reasonable
cost” to the obligee shall be defined as an amount not to exceed 5% of the obligee’s net
monthly income.

(iv)  If health care coverage is not available to either party at a
reasonable cost, the court may order the custodial parent to apply for government-
sponsored coverage, such as the Children’s Health Insurance Program (“CHIP”), with



any co-premium or other cost apportioned between the parties in proportion to their
respective net monthly incomes.

(V) Within thirty days after the entry of the support order, the
party ordered to provide health care coverage shall provide written proof to the other
party that medical insurance has been obtained, including insurance cards and all other
materials set forth in the form order in Rule 1910.27(e). There shall be a continuing
obligation to provide the other party and the court with proof of any changes in
coverage.

(vi)  The court shall give preference to health care coverage that
is readily accessible to the child, as defined by geographic coverage area, access to
local treatment providers or other relevant factors.

Note: The maximum amount of any attachment for child and medical support is set
forth by the federal Consumer Credit Protection Act (Public Law 90-321, Section 303(b); 15
U.S.C. § 1601 et seq.).

(4) In cases in which the obligor is paying the cost of health insurance
coverage and the obligee has no income or minimal income such that the obligor will
bear 90% or more of the proportional share of the cost of the health insurance
premiums, the trier of fact may, as fairness requires, deduct part or all of the cost of the
premiums actually paid by the obligor to provide coverage for the other party or the
children from the obligor’s gross income to determine net income for support purposes.
If such a deduction is taken from the obligor's gross income, then the allocation of
premium costs as set forth in (b)(1) above shall not be applied.

Note: Subdivision (b) of this rule does not apply to Medical Assistance. See 23 Pa.C.S.
§ 4326(l). The 2005 amendments to Rule 1910.16-6(b)(1) and (2) clarify that the portion of the
insurance premium covering the party carrying the insurance cannot be allocated between the
parties if there is no statutory duty of support owed to that party by the other party. See Maher
v. Maher, 575 Pa. 181, 835 A.2d 1281 (2003) and 23 Pa.C.S. § 4321.

(c) Unreimbursed Medical Expenses. Unreimbursed medical expenses of the
obligee or the children shall be allocated between the parties in proportion to their
respective net incomes. Notwithstanding the prior sentence, there shall be no
apportionment of unreimbursed medical expenses incurred by a party who is not owed
a statutory duty of support by the other party. The court may direct that the obligor’s
share be added to his or her basic support obligation, or paid directly to the obligee or to
the health care provider.

Q) For purposes of this subdivision, medical expenses are annual
unreimbursed medical expenses in excess of $250 per person . Medical expenses
include insurance co-payments and deductibles and all expenses incurred for
reasonably necessary medical services and supplies, including but not limited to
surgical, dental and optical services, and orthodontia. Medical expenses do not include



cosmetic, chiropractic, psychiatric, psychological or other services unless specifically
directed in the order of court.

Note: While cosmetic, chiropractic, psychiatric, psychological or other expenses are
not required to be apportioned between the parties, the court may apportion such expenses that
it determines to be reasonable and appropriate under the circumstances.

(2)  An annual limitation may be imposed when the burden on the
obligor would otherwise be excessive.

(3)  Annual expenses pursuant to this subdivision (c), shall be
calculated on a calendar year basis. In the year in which the initial support order is
entered, or in any period in which support is being paid that is less than a full year, the
$250 threshold shall be pro-rated. Documentation of unreimbursed medical expenses
that either party seeks to have allocated between the parties shall be provided to the
other party not later than March 31 of the year following the calendar year in which the
final bill was received by the party seeking allocation. For purposes of subsequent
enforcement, unreimbursed medical bills need not be submitted to the domestic
relations section prior to March 31. Allocation of unreimbursed medical expenses for
which documentation is not timely provided to the other party shall be within the
discretion of the court.

(4) If the trier of fact determines that out-of-network medical
expenses were not obtained due to medical emergency or other compelling
factors, the court may decline to assess any of such expenses against the other

party.

[(4)] (B) In cases involving only spousal support or alimony pendente
lite, the parties’ respective net incomes for purposes of allocating unreimbursed medical
expenses shall be calculated after the amount of spousal support or alimony pendente
lite is deducted from the obligor’'s income and added to the obligee’s income.

Note: If the trier of fact determines that the obligee acted reasonably in obtaining
services which were not specifically set forth in the order of support, payment for such services
may be ordered retroactively.
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